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Passed by Shri Adesh Kumar Jain, Joint Commissioner (Appeals)

Arising out of Order-in-Original No. GEXCOM/RFD/GST/58/2023-CGST-DIV-1-
COMMRTE-AHMEDABAD Dt.30.03.2023 issued by The Assistant Commissioner, CGST,
Division-| Rakhial, Ahmedabad South.

ITTerepal @1 T Td gaT Name & Address of the Appellant / Respondent

Appellant Respondent

M/s. Flora Infrastructure, Assistant Commissioner, CGST & CX, Div-i
353, New Cloth Market, Raipur Darwaja, Rakhial, Ahmedabad South
Ahmedabad, Gujarat
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way.

National Bench or Re%ional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases where
one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

(ii)

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as mentioned in
para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

(iii)

Appeal to the Apﬁellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and shall be
accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit involved or the
difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty determined in the order
appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B)

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST APL-
05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied by a copy
of the order appealed against within seven days of filing FORM GST APL-05 online.

(i)

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -
(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and
(i) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in addition to the
amount paid under Section 107(6) of CGST Act, 2017, arising from the said order, in relation to which
the appeal has been filed.

The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has provided
that the appeal to tribunal can be made within three months from the date of communication of Order or
date on which the President or the State President, as the case may he, of the Appellate Tribunal enters
office, whichever is later.
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For elaborate, detailed and latest provisions relating to filing of appeal to the appellate authority, the
appellant may refer to the websi wrehic.gov.in.
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ORDER-IN-APPEAL
Brief Facts of the Case :-

This appeal has been filed by M/s. Flora Infrastructure, Sapath Heights,
Opp. Sopan Nr. Gayatri Mandir, Kalol, Gandhingar, Gujarat-382721
(hereinafter referred to as "Appellant”) against the Speaking Order F.No.
GEXCOM/RFD/GST/58/2023-CGST-DIV-1-COMMRTE-AHMEDABAD(S) dated
30.03.2023 issued by the Assistant Commissioner, Division I[(Rakhial),

Ahmedabad South(hereinafter referred to as " Adjudicating officer")

2(i). Facts of the case, in brief, are that the appellant,having Service
Tax Registration no. AADFF5352RSD001were served the Show Cause Notice
No. ADT/CIR-X/AP-64/01/Flora/19-20 dated 12,06.2022. The said SCN was
adjﬁdicau—:d vide the QIO No. KLL DIV/ST/Paras Mani Tripathi/85/2021-22
dated 29.03.2023 confirming the demand and recovery of Service Tax
amounting to Rs, 7,76,250/-. The appellant being aggrieved the the said OIO
dated 29.03.2022 had filed appeal with the Commissioner(A) Ahmedabad. The
appellant received Letter F.No. GAPPL/COM/STP/1087/2022-APPEAL dated
24.11.2022 from the Office of Commissioner(A), Ahmedabad informing that in
6&@ ?}a;eg

‘s OpiRs  of Boards Instruction dated 28.10.2022 issued vide F.No. CBIC-

' ,1%5% 7/14/2022-Service Tax Section-CBIC, the payment through DRC-03

& Bu CGST regime is not valid mode of payment for making pre-deposit under

»
4

% +Eecon 35F of the CEA 1944 and Section 83 of the Finance Act, 1994, It was
—Trequestéd to make pre-deposit in the subject appeal in terms of Boards
Circular No. 1070/3/2019-CX dated 24.06.2019. Accordingly, the appellant
made the payment of Pre-deposit under the head of Service Tax for the amount
ol Rs. 58,219/-,

2(i1) The Appellant had filed the claim of refund amounting to Rs
58,219/- vide RFD-01(AD2405220041080) dated 10.05.2022 for the amount
already pre—d'eposited under the head of CGST Vide DRC-03 as they had once
again pre-deposited the said amounti.e. Rs, 58,219/—under the head of Service
Tax. The appellant were served upon SCN iﬁ form GST-RFD-08 dated
15.03.2023 proposing rejection of the said- refund claim. The Appellant had
submitted reply to the SCN(RFD-08) dated 15.03.2023 vide RFD-GST-09 on
17.03.2023. The Adjudicating authority vide impugned order rejected the
refund claim on the ground that the appellant is not registered w»ith
GSTN(registration of the GSTIN was cancelled w.e.[. 01.07.2017) and claim
period of the instant claim is may-22 and also that the claimant has claimed

refund ol pre-deposit made in Service Tax Matters.
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. 3. Being aggrieved with the said imﬁﬁgncd order dated 30.03.2023, the

appellant have filed the present appeal on 15.05.20230n Uhe following grounds:

“» That the refund claim has becen [filed under Scction 54 of CGST Act,2017
and provisions of scclion 54 says that any persona claiming refund of
any tax and interest may make an application belore the expirty ol two
years from the relevant date in form prescribed.As per the said scction. il
is nol mandatory that only GST registered person can apply lor refund of
Tax amount.

» The applicant was having GST registration at the time ol making pre .
deposit of amounl Rs. 58219/- but latér on the department has
cancelled GST registration with cffect from 01.07.2017.

» That the adjudication authority has erred by rejecting the refund claim
on the ground of not having the GS'T' Registration at the time of filling the
refund claim as such provision of Section docs not restrict the person
who is not having the GST registration al the time ol sanctioning the
refund claim as at the time of making pre-deposit appellant was having
GS'T registration.

# That the amount of refund claim was paid as pre deposit (or filling of
appeal with Commissioner(A) in the matter of Service Tax therelore ILhc
rejection of refund claim is legally not correct.

» That the adjudicating authority has not mentioned the legal provision

under which the appellant is not cligible to-claim refund of pre-dcposit in

the case where GST number has been cancelled by the department {rom
the past period. The reason of rcjection | is not supported by any
provisions of GST Law therefore, thé order is bad in the cve of the law

and required to be set aside.

- The rejection of refund claim ol such pre-deposit amount by the
adjudicating authority is illegal as the department cannot retain the tax
without authority of law. ‘

» That merely not having GST registration at the time ol sanctioning the
rcfund claim does not peculate them to claim the refund of pre-deposit
amount as at the time ol making pre-deposit and filling the refund claim
the appellant was having the GST registration. The pre deposit amount
was paid against the Service Tax Demand and not against GS'T' demand.
Therefore the order of the adjudication authorily is incorrect and
required to be set aside for the sake of justice. |

» That they have claimed the pre-deposit amount of Rs 58219/~ which was

paid twice, one under the CGST head and another under the service Tax

head. The mode of payment under CGS'I' head through DRC-03 was not

considered as valid mode of payment therefore the amount of Rs 58219/ -
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paid under CGST has been claimed as refund and the nature of amount
paid is ‘pre-deposit’ and not tax therefore the department cannot retain

the said amount.

3(i). In view of above submissions the appellant has made prayer for
the following order:

» Hon’ble Joint Commissioner(Appeal) may please to set aside the
impugned order dated 30.03.2023 rejecting the refund claim of Rs.
58,219/-

» Hon’ble Joint Commissioner(Appeal) may please to allow the Refund of
Pre-dc-:'posit amount of Rs. 58,219/-.

» Hon’ble Joint Commissioner(Appeals) may please to pass any others
reliel as deemed fit.

PERSONAL HEARING:

4, Opportunity of Personal Hearing in the matter was accorded to the
appellant on 14.09.2023 wherein Mr. M. H. Raval appeared on behalf of the
‘Appellant’  and  submitted written submissions and reiterated the

auls/grounds submitted vide the appeal memorandum and requested that the

Al may be allowed.

SSION AND FINDINGS :-

B ’ [ have carefully gone through the facts of the case, grounds of
appeal, submissions made in the Appeal Memorandum; during the course of
personal hearing and documents available on record. The issue to be decided
in the present appeal is whether the impugned order passed by the
adjudicating authority, rejecting the refund claim of the pre-deposit, in the

facts and circumstance of the case, is legal and proper or otherwise.

6. I find that the appellant have made the payment of };i*‘s\-‘deposit
twice, one under the GST head vide RFD-03 and the other under Servi\ce Tax
head. The said fact has not been contended by the adjudicating authority. I
find that the adjudicating authority vide the impugned order has rejected the
refund claim of the applicant on the ground that the claimant is not registered
with the GSTN(registration of the GSTN was cancelled w.e.f. 01.07.2017) and

the claim period of the instant claim is May 22.

7. In view of the discussions above, as the appellant has paid the pre-
deposit twice and furnished proof of the payment made, I hereby set aside the
impugned order passed by the adjudicating authority being not legal and
proper. Therefore, 1 hereby direct the Refund Sanctioning Authority to refund

the pre-deposit of Rs. 58219/- along with interest, to the appellant. The
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appellant is also directed to submitl all the submissions to the adjudicating
authority as required in terms of Scction 54 of the CGST Act, 2017 recad with
Rule 89 of the CGST Rules, 20 17.
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The appeal filed by the appellant stands disposed of in above
terms. b
\ mm\“‘ :

s pea e
47 .)\E\i
(Adesh Kumiar Jain)

Joint Commissioncr(Appeals)

Dated: .10.2023
Altested by: \/
f&n@
(Vijgyalakshmi V)
Superintendent,
CGST Appeals,
Ahmedabad.

By R.P.A.D.
I!\()’
M/s. Flora Infrastructure,

Sapath Heights, Opp. Sopan Nr. Gayatri Mandir,
Kalol, Gandhingar, GQujarat-382721.

Copy to:-

Is The Chief Commissioner, Central GST & Central Excise, Ahmedabad

' Zone .

2. The Principal Commissioner, Central GS'T & Central IExcise, Ahmedabacdl
South. ;

a. The Assistant Commissioner, Central GST & Central loxcise Division

[(Rakhial), Ahmedabad South.
% The Assistant Commissioner (Systems),Central GS1& Central loxcise,
Ahmedabad South. - .

I/S/Gual -d IFile.

O. P.A.

4




@



